093_HB3549

LRB093 02582 LRD 02592 b

AN ACT concerni ng environment protection.

2 Be it enacted by the People of the State of |Illinois,
3 represented in the General Assenbly:

4 Section 5. The Environnmental Protection Act is anended
5 by adding Title XVII1 as foll ows:

6 (415 ILCS 5/Title XVII1 headi ng new)

7 TITLE XVII1: BENEFI Cl AL USE DETERM NATI ON PROGRAM

8 (415 I LCS 5/59 new)

9 Sec. 59. Intent and purpose.

10 (a) It is the intent of this Title:

11 (1) To encour age t he benefi ci al use in_an
12 environnental ly sound manner of certain nmaterials that
13 woul d ot herw se be managed or discarded as waste.

14 (2) To establish procedures for determ ni ng whet her
15 a material no longer used for its originally intended
16 purpose:

17 (i) is being di scarded, and shoul d be
18 considered a waste; or

19 (ii) 1s being beneficially used, and should
20 not be considered a waste.
21 (3) To assure that a material no longer used for
22 its originally intended purpose is managed or discarded
23 in _accordance with applicable State and federal |laws and
24 requl ati ons.
25 (b) If any provision of this Title conflicts with any
26 federal law, the federal law takes precedence over such
27 provision.
28 (415 ILCS 5/59.1 new)
29 Sec. 59. 1. Applicability. This Title applies to
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materials that, absent a beneficial use deternination by the

Agency under this Title, would be considered waste. Any

generator or proposed user nay use the procedures under this

Title to request a beneficial use determ nation fromthe

Agency for a specific material and process bei ng conducted at

a specifically identified facility. The procedures under

this Title, however, do not apply to any of the follow ng

mat eri al s:

(1) dean construction or denplition debris as

defined in Section 3.160;

(2) Coal conbustion waste as defined in Section

(3) Coal conbustion by-products as defined in

Section 3.135;

(4) Potentially infectious nedical waste as defined

in Section 3.360;

(5) Landscape waste as defined in Section 3.270;

(6) Used oil as defined in Section 3.520;

(7) Solid or dissolved naterial in donestic sewage;

(8) Solid or dissolved materials in irrigation

return fl ows:

(9) Industrial discharges that are point sources

subject to permts under Section 402 of the Clean Water

Act;

(10) Source, special nucl ear, or by- products

materials as defined by the Atom ¢ Enerqy Act;

(11) Solid or dissolved material fromany facility

subject to the federal Surface Mning Control and

Recl amat i ons Act of 1977 or rules or requlations

t hereunder or any | aw or requl ati ons adopted by the State

of Illinois pursuant thereto;

(12) Any hazardous waste as defined in Section

(13) Any waste requl ated under the Toxi c Substances
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Control Act (P.L. 94-469), as anended:; or

(14) Any material to be burned or incinerated.

(415 ILCS 5/59. 2 new)
Sec. 59. 2. Pr ogr am The Ceneral Assenbly hereby

est abli shes a Benefi ci al Use Determination Program to be

adm nistered by the Illinois Environnental Protection Agency
under this Title XVIIl and in accordance with rules adopted
by the Illinois Pollution Control Board.

(415 ILCS 5/59. 3 new)

Sec. 59. 3. Revi ew and approval .

(a) Application requi renents. Al | requests f or

determ nations that are submtted under this Title nust be

submtted in witing for review or approval in accordance

with this Section and rul es adopted under Section 59.8. The

request nust be on application forns prescri bed and provi ded

by the Agency.

(b) Content of application. At a m ni num t he

application nust include the foll ow ng:

(1) A denonstration that the naterial proposed for

the programis not a hazardous waste;

(2) A description of the naterial and its proposed

use;

(3) The physical and chenical characteristics, and

the organi ¢ and i norgani c conpounds, that conprise the

material, or a representative sanple of such nmateri al

and will conprise each proposed product:;

(4 A description of the expected physical and

chem cal characteristics, including volune, of any

| eachate or runoff from the proposed process iif the

material will be applied to the | and;

(5) An application fee in accordance with Section

59.4 for each deternination that is requested;
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(6) A denonstration that there is a known or

expected narket for the intended use of the nmaterial

under review and all of the proposed products by

providing one or nore of the foll ow ng:
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(A) A contract, letter of intent, or other

witten aqgreenent to purchase the proposed product

or to have the naterial under review used in the

manner proposed;

(B) A description of how the proposed product

will be used;

(C) A denopnstration that the proposed product

conplies wth industry standards and specifications

for that product; or

(D) O her docunentation denonstrating that a

mar ket exi sts for the proposed product or use, which

shall include submttal of docunentation pursuant to

subpar agraph (A): and

(7) A denonstration that the nmanagenent of the

mat eri al under review wll not adversely affect hunan

health and safety or the environnent by providing a

control plan that includes, at a mninum the foll ow ng:

(A) The source of the materi al under review,

i ncl udi ng contract ual arrangenent s with t he

supplier;

(B) Procedures for periodic testing of the

mat eri al under review and the proposed product to

ensure that the proposed material and product's

conposition has not changed significantly;

(C) The disposition of any material that nay

result fromthe manufacture of the product into

which the materi al under review is intended to be

i ncor por at ed:

(D) A description of the type of storage and

the maximum anticipated inventory of the materi al
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under revi ew before bei ng used;

(E) Procedures for run-on and run-off control

of the storage areas for the material under review

and

(F) A plan and inplenmentation schedule of

managenent net hods designed to nminimze uncontroll ed

di spersion of the material under review before and

during all aspects of its storage as i nventory and

during beneficial use.

(c) Standard of review

(1) The Agency shall determne in witing, on a

case-by-case basis, whether a proposal constitutes a

beneficial use based on adequate denonstration by the

appl i cant t hat all of the following criteria are
satisfied:
(A) That the proposed nmterial managenent
activity:

(i) wll not cause a release or threat of

release to the land, air, or water (surface or

ground water) that would exceed st andar ds

pronul gated by the Board; and

(ii) wll ot herw se provi de adequate

protection of hunman health or the environnent;

(B) That a market exists for the material

under review or the product into which the nmateri al

under review is proposed to be incorporated;

(C© That the nature of the proposed use

constitutes a legitinate reuse of the naterial as an

ingredient or raw naterial rather than disposal;

(D) That the material under reviewis intended

to function or serve as an effective substitute for

an anal ogous raw material ; and

(E) That a mmterial that is proposed for

i ncorporation into a manufacturing process does not
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need to be decontanmi nated or otherw se specially

handl ed or processed before such incorporation in

order to mninmze loss of material or to provide

adequat e protection of hunman health or safety or the

envi r onnent .

(2) Except as otherwi se provided by Section 59.5,

any beneficial use deternination granted pursuant to the

provisions of this Title shall be granted for a period

not to exceed 5 vyears. If the applicant desires a

continuation of the beneficial use deternination beyond 5

vears, the applicant nust reapply for a new deternination

90 days before the expiration of the b5-year period and

must send the Agency the appropriate fee under Section

(d) Certification. Al applications subm tted f or

review nust include a certification by the applicant that al

the information presented is true, accurate, and conplete to

t he best know edge of the applicant. Where applications for

a beneficial use determ nation include technical information

that would require the supervision of a Licensed Professional

Engi neer or Licensed Professional Geologist, as appropriate,

there nust also be a certification by the LPE or the LPG that

the information conpiled was prepared wunder his or her

personal supervision and, to the best of his or her know edge

and belief, the infornation is true, accurate, and conpl ete.

(e) Agency review.

(1) Wthin 90 days after receipt by the Agency of a

request neeting the requirenents of this Section, the

Agency shall issue a letter to the applicant approving,

di sapproving, or approving with conditions the request

subm tt ed. The applicant nay waive this deadline in
witing. If a request is di sapproved or approved wth
conditions, the Agency's letter shall set forth the

reasons for the di sapproval or conditions. Any letter
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di sapproving a request or approving a request wth

conditions shall be sent by certified mail, return

recei pt reqguested.

(2) In approving beneficial use determ nations, the

Agency nmay inpose such conditions as it nmy deem

necessary to acconmplish the purposes of this Act that are

not inconsistent with the rules adopted by the Board

under this Title.

(3) |If the Agency di sapproves a request or approves

a request with conditions, the applicant may, wthin 35

days of receipt of the Agency's decision, petition for a

heari nqg before the Board to contest the deci sion. If the

Agency fails to act within 90 days after the receipt of a

request, the request shall be deened granted until such

tine as the Agency has taken final action to approve,

di sapprove, or approve wth conditions the request.

Appeals to the Board nmust be in the manner provided for

the review of pernmts in Section 40.

(4) The Agency may adopt procedural rules, as nay

be necessary to carry out its duties under this Title,

that are not inconsistent with the requirements of this

(415 ILCS 5/59.4 new)

Sec. 59. 4. Fees. The fee for a review conducted under

this Title is in addition to any other fees or paynents that

are legally applicable. The fee for a request for a

beneficial use determ nation under this Title is $1,250 for

each deternmination. The application fee nust be made payabl e

to the State of Illinois, for deposit into the Environnental

Protection Pernit and | nspecti on Fund. All fees collected

are  _non-refundable. The fee under this Title will not apply

to government applicants that have agreed to pay the Agency's

costs to review the application under an i ndependent
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aqgr eenent. Pursuant to appropriation, the Agency shall use

the fees collected under this Title for developnent and

adm ni stration of the Beneficial Use Determ nati on Program

(415 ILCS 5/59.5 new)

Sec. 59.5. Revocation. The Agency nmay seek revocation

from the Board on a beneficial use det er mi nati on in

accordance w th procedures adopted pursuant to Section 59. 8.

Either of the following nmay constitute grounds for revocation

of a beneficial use determ nation:

(1) denobnstration that a detern nati on was nade on

the basis of fraud or mi srepresentation; or

(2) denobnstration that, due to a change in |aw, the

deternination no longer satisfies the intent or purpose

for a beneficial use under this Title.

(415 ILCS 5/59. 6 new)

Sec. 59.6. Ef fect of a beneficial use determ nation.

(a) As long as all applicable conditions of t he

benefi ci al use deternm nation are conplied with, the nateri al

Or process is not a waste. If any applicable condition of

the beneficial use deternmnation is not conplied with, the

material or process is a waste.

(b) The effective date of a beneficial use determ nation

is the date of issuance, will be prospective only, and wl|

be for a period of 5 years unless otherwi se stated in the

det erm nati on

(415 I1LCS 5/59.7 new)

Sec. 59.7. Benefi ci al Use Det ermi nati on Advi sory

Conmmittee.

(a) There is hereby established a 10-nenber Benefi ci al

Use Determination Advisory Committee, whi ch shal | be

appoi nted by the Governor within 6 nonths after the effective
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date of this Title. The Commttee shall include one nenber
recommended by the Illinois State Chanber of Commerce, one
menber reconmended by t he Il1linois Manuf act urer s

Associ ation, one nenber recommended by t he Consul ti ng

Engi neers Council, one nenber recomrended by the Nati onal

Solid WAaste Managenent Associ ation, one nenber recomended by

the Illinois Recycling Association, one nmenber from an

environnental advocacy group, one nenber from a public

interest community organi zation, one nmenber froma conmunity

devel opnent corporation, one nenber from the I1llinois

Departnent of Natural Resources, and one nenber from the

Il1linois Departnent of Commerce and Community Affairs.

Menbers shall serve wi thout conpensation

(b) The Committee shall review, evaluate, and neke

recommendati ons regardi ng proposed rules to be adopted under

Section 59.8. The Committee shall termnate its functions not

nore than 24 nonths after the effective date of this Title.

(415 ILCS 5/59. 8 new)
Sec. 59.8. Board rules.

(a) Wthin 12 nonths after the effective date of this

Title, the Agency, after consideration of the reconmendati ons

of the Committee, shall propose rules prescribing procedures

and standards for admnistration of this Title. Wthin 12

nmonths after receipt of the Agency's proposed rules, the

Board shall adopt, pursuant to Sections 27 and 28, rules that

are consistent with this Title.

(b) Prior to the effective date of the rul es adopted

under this Section, the Agency is authorized to conduct

revi ews of and make determinations relative to the

applications under this Title. The Agency is authorized to

prepare and distribute qguidance docunents relative to its

adm nistration of this Title. @Qui dance docunments prepared

under this Title shall not be considered rules for purposes



SOLIMAR DFAULT BILLS NONE


a A W DN

-10- LRB093 02582 LRD 02592 b

of the Illinois Adm ni strative Procedure Act.

(415 ILCS 5/59.9 new)
Sec. 59.9. Severability.

The provisions of this Title XVIII are severable under

Section 1.31 of the Statute on Stat utes.

Secti on 99. Effective Date. This Act takes effect takes

ef fect upon becom ng | aw.
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